
 
 

HEADING OF JUDGMENT IN SESSION CASE 

IN THE COURT OF ADDITIONAL SESSION JUDGE BILASIPARA 

Present:- Smti S. Bhuyan, AJS 

        Additional Session Judge, Bilasipara 

Session Case No- 313 of 2014 

u/s 341/326/307/302/34 IPC 

STATE 

Versus 

1. Surat Ali 

2. Bahar Ali 

   Accused persons 

(Committed by Sri B. Prasad, then Ld. J.M.F.C, Bilasipara  in GR case No- 424/12 

u/s 341/326/307/34 I.P.C.) 

 

Advocate appeared:- 

For the state:-  Mr. T. Kr. Bhattacharya, Addl. P.P 

For the accused:-  Mr. N. I. Choudhury, Ms Sayeda Afruja Akhtar, Advocate. 

Date of institution of the case    :- 07-02-12 

Date of commitment            :- 13-11-14 

Date of Framing charge          :- 05-02-15 

Date of prosecution evidence   :- 06-07-15, 17-08-15, 16-10-15,  
         30-04-16, 06-06-16, 06-06-16,  
         19-09-16,26-10-16, 27-10-16,  
         09-01-18, 22-02-18 
 

Statement of accused recorded on :-  12-03-18 

Date of Argument                      :-  09-05-18 

Judgment delivered                 :- 23-05-18 
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JUDGMENT 

Prosecution Case 

1. Prosecution case as reveal from Ext-1 ejahar is that on 06-02-12 at about 

10.30 pm while informant’s husband Sanowar Ali was coming home on  his 

motorcycle bearing registration number AS 17 8741  from BTC brick factory owned 

by him then  in front of his house on the road some miscreants armed with sharp 

weapons assaulted Sanowar and Sanowar died. At that time hearing the hue and 

cry one Sahidul Islam from the village of informant also went to the place of 

occurrence and restrained the accused persons but accused persons also assaulted 

him on his left hand with sharp cutting weapon and grievously injured him. To this 

fact informant Anjuma Bibi wife of deceased lodged the ejahar before O/C Chapar 

PS.       

 

Investigation 

2. Officer-in-charge of Chapar police station receiving ejahar from informant 

Mostt. Anjuma Bibi registered a police case vide Chapar police case No. 33/12 

under section 341/326/302/34 I.P.C. and SI Govinda Deka was entrusted to 

conduct the investigation of the case and after completion of investigation IO 

submitted charge sheet against the accused persons named herein above u/s   

341/326/307/302/34 I.P.C.    

 

Committal 

 

3. On receipt of the charge sheet, then Learned J.M.F.C, Bilasipara, took 

cognizance and after furnishing necessary copies to accused persons committed 

the case before the Learned. Sessions Judge, Dhubri for trial and Ld. Sessions 

Judge, Dhubri made over the case to this court for trial. 

Charge 

4. My then Ld. Predecessor after hearing learned counsel for both sides and 

perusal of material on record framed charge u/s 341/326/307/302/34 I.P.C. 

against the accused persons Surat Ali and Bahar Ali  and when charges are read 

over and explained to the accused persons, they pleaded not guilty and claimed 

to be tried.     
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Trial 

 

5. In order to prove the prosecution charges against the accused person, 

prosecution adduce evidence of all together 15 number of witnesses and exhibited 

10 numbers of documents and 2 no of material exhibits. PW-1 Rasna Bibi, PW-2 

Anjuma Bibi, PW-3 Zakir Hussain, PW-4 Lutfar Rahman, PW-5 Gul Hussain, PW-6 

Sahidul Ali, PW-7 Akkel Ali, PW-8 Monowar Ali, PW-9 Rousud Hoque, PW-10 Master 

Ali, PW-11 Dr. Tapas Mazumdar, PW-12 Dr. Amarendra Goswami, PW-13 

Alimuddin Sk, PW-14 Ajay Kumar Deka and  PW-15 Inspector Govinda Deka. Ext-

1 ejahar, Ext-2 Seizure list, Ext-3 Seizure list, Ext-4 Post Mortem report, Ext-5 

Seizure list, Ext-6 MVI report, Ext-7 Seizure list, Ext-8 inquest report, Ext-9 Sketch 

Map, Ext-10 Charge sheet. M. Ext-1 outer cover of krish and M. Ext-2 Jacket. After 

closure of the prosecution evidence, statement of the accused persons recorded 

u/s 313 Cr.P.C. Accused plea is total denial, however declined to adduced evidence 

in support of the plea of denial.  

 

6.                       POINTS FOR DETERMINATION:- 

 

i. Whether accused persons on 06-02-12 at about 10.30 pm at village 

Hatipota Pt. I under Chapar PS wrongfully restrained Sahidul Islam and 

Sanowar Ali? 

ii. Whether accused persons on 06-02-12 at about 10.30 pm at village 

Hatipota Pt. I under Chapar PS voluntarily caused grievous hurt to 

Sahidul Islam by means of sharp weapon which is an instrument for 

shooting or stabbing etc? 

iii. Whether accused persons on 06-02-12 at about 10.30 pm at village 

Hatipota Pt. I under Chapar PS did an act of voluntarily causing 

grievous hurt with such intention and under such circumstances that 

by said act they caused the death of Sahidul Islam? 

iv. Whether accused persons on 06-02-12 at about 10.30 pm at village 

Hatipota Pt. I under Chapar PS committed murder intentionally causing 

the death of deceased Sanowar Ali?  
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ARGUMENT 

 

7. It has been argued by the Ld. Addl. P.P. that injured PW-6 is the eye 

witness of the case and he supported the prosecution case against the accused 

and injured evidence together with the medical evidence and other connected 

evidence corroborated the prosecution case and established prosecution charge 

against the accused beyond all reasonable doubt.  

8. Refuting the same Ld. defence counsel submitted that PW-6 the injured of 

the case not disclosed the name of accused persons before the police when his 

statement was recorded and he did not disclosed at what time and when he came 

out from his house. His evidence shows he heard hearing of others but did not 

state who are those and his evidence itself contradictory. Ld. Counsel submitted 

house of Zakir is near to the place of occurrence and Zakir did not corroborated 

the statement of Sahidul.  

9. Ld. defence counsel further submitted ejahar was filed on next day of 

incident. PW-6 claimed injured of the case but ejahar does not disclosed name of 

accused persons nor that PW-6 Sahidul disclosed name of accused before 

informant or other at the time of lodging ejahar and therefore evidence of PW-6 

does not derive confidence as well as statement of PW-2, the informant of the 

case. Because Pw-2 did not disclosed accused name in ejahar and before police 

when after 10 days pf the incident she made statement before police so how she 

got to know about the name of accused is not explained, therefore her evidence 

is not free from doubt. Ld. counsel submits PW-3 Zakir did not corroborated the 

statement of PW-6 and totally contradict PW-6 statement in all material point right 

from seeing and identifying accused persons and disclosing name of accused 

person to other, police and his arrival at place of occurrence, witnessing incident 

and IO thrice recorded statement of PW-3 and thereby established that PW-3 is 

not a reliable witness.  

10. Ld. counsel submitted prosecution by not producing Nur Mahammad, 

Sahinur, mother of Zakir before the court when those person appeared to be 

present at place of occurrence suppressed the material point. He further submit 

presence of Sahidul is nullified by the evidence of PW-7 because he stated when 

he came to place of occurrence, he found Sanowar and Zakir which means Sahidul 

even if came to place of occurrence, came after PW-7 and PW-7 not noticed and 

found the assailants at place of occurrence. Ld. Counsel argued if Sahidul told PW-

7 that black jacket (cloth) of miscreants found without disclosing miscreants name 
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then evidence of PW-6 that he noticed accused persons assaulting Sanowar and 

identified miscreants to be accused person not at all believable and reliable piece 

of evidence as there is major contradiction.  

11. Ld. counsel contended PW-15 IO of the case by putting pressure upon PW-

3 Zakir on third occasions took name of accused and what circumstances led IO 

to record statement of PW-3 on three occasions has not be explained and without 

any explanation from IO and silence of PW-3 before court goes to show that IO 

put pressure on PW-3 to say name of accused persons and therefore investigating 

conducted by IO and evidence are under doubt. Ld. Counsel further submit IO of 

the case not examined Nur Salam, the informer of the incident and he applied pick 

and choose policy to examine the witness and prosecution failed to discharge the 

burden of proving the case beyond all reasonable doubt. Medical evidence not 

shows any cut injury. All other PW’s seen falling of motorcycle with Sanowar road 

accident cannot be ruled out, night was dark and under such circumstances PW-6 

identified accused and did not tell at 1st stage before the police when his 

statement was recorded makes prosecution case doubtful against the accused 

persons. 

 

PROSECUTION EVIDENCE 

 

12. Evidence of PW-1 Rasna Bibi is that she knows complainant, accused 

persons, deceased and Sahiidul Islam.  She deposed she could not say as to 

whether Sahiidul sustained any grievous injuries in any incident. Defence declined 

to cross examine PW-1. 

13. PW-2 Anjuma Bibi is the complainant of this case. Her evidence is that 

alleged incident occurred on 06-02-12 and deceased was her husband and injured 

is her neighbour. She deposed on the day of incident at about 10.30 pm while her 

deceased husband Sanowar Ali who was owner of brick factory returning towards 

home from brick factory by his motor cycle, at that time accused persons 

restrained him on the way and assaulted and hit her husband by deadly sharp 

weapons. Her husband sustained deep cut injuries on his body and hue and cry 

took place in that area. She deposed hearing hue and cry when one Sahidul Islam, 

resident of that area came out to restrain the accused persons but accused persons 

also assaulted and hit on the hand of said Sahidul Islam and caused deep cut 

injuries on his left hand and after causing the incident accused run away from the 

place.  Thereafter her husband and Sahidul Islam were taken to Chapar hospital 

by villagers who gathered at the place of occurrence. She deposed on being 
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informed about the incident by mother of Sahidul Islam and on coming to know 

about the incident she went to Chapar hospital to see her husband and by that 

time her husband succumbed to his injuries. She deposed later on injured Sahidul 

Islam was referred to Bongaigaon Hospital for better treatment and she lodged 

the ejahar  before Chapar PS vide Ext-1, wherein she put her signature in the 

ejahar.  She further deposed during the life time of her husband, accused persons 

used to threaten him for different reasons and accused persons even threatened 

to kill her husband. She further deposed after institution of this present case, the 

accused persons had threatened her not to give evidence. In cross she stated 

brick factory of her husband was about 3 to 4 km away from their house. She 

stated the house of Sahidul Islam and Zakir are situated near the place of 

occurrence. She stated she could not recollect the time and date when the accused 

persons threatened her husband prior to the incident. She stated after about 10 

days police recorded her statement and at initial stage she stated before police 

that some unidentified miscreants had killed her husband by sharp weapon.  She 

denied that she stated before police that she does not know the name of accused 

persons who killed her husband. She stated at the time of incident she was staying 

along with her mother in law and her brother in law and she stated about the 

incident to her mother in law and her brother in law. 

14. Evidence of PW-3 Zakir Hussain is that he knows complainant, accused 

persons, deceased Sanowar Ali and victim Sahidul Islam. He deposed on the day 

of incident at about 10.00- 10.30 pm while he was taking rest after having dinner, 

at that time he heard bid sound near to his house. While he go towards the road 

from his house he saw a motor cycle lying on the road and two persons running. 

He also saw some labours of brick factory running behind those two persons and 

those labours shouting and trying to catch those two person. He deposed one 

Sahidul Islam was running along with labours to whom he stopped to know about 

the incident. Sahidul Islam told him that he was assaulted on his hands by 

somebody else. Thereafter he took Sahidul Islam to his house and again came 

back to the place of occurrence and found labours were surrounding Sanowar Ali 

and Sanowar Ali was in serious injured condition.  He deposed he and some labours 

took Sanowar to the Chapar Hospital and at Hospital doctor declared Sanowar 

dead. He deposed he saw cut injury on the shoulder of Sanowar Ali and matter 

was reported to police.  PW-3 was declared hostile by the prosecution. In cross 

by prosecution he denied that he stated before police that he saw the entire 

incident of killing Sanowar by the both accused persons  and he saw both the 

accused person Surat Ali and Bahar Ali hitting Sanowar with a dagger. In cross 
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by defence he stated the night was dark and motor cycle was lying about 200 

mtr away from his house. He stated the labours of the brick factory did not disclose 

any name of the accused persons and nobody including complainant told him the 

name of any accused persons.  

15. Evidence of PW-4 Lutfar Rahman is that he knows complainant, deceased, 

victim Sahidul Islam and accused persons. He deposed at the time of incident he 

was labour of the brick factory owned by deceased Sanowar Ali. On that day at 

about 09.30 pm he was doing some account works of the brick factory. After 

completion of accounts work of brick factory, Sanowar Ali went to his home by his 

motor cycle. He and other labours also went by another route. Suddenly hearing 

the shouting of person they rushed towards the place where they heard the 

shouting and on arrival found Sanowar Ali lying on the other of the road and saw 

some cut injuries on the body of Sanowar. He deposed immediately they took 

Sanowar Ali to the Chapar Hospital but Sanowar died at the hospital as a result of 

said injuries and the matter was reported to the police and police took the dead 

body. Defence declined to cross examine the PW-4.  

16. Evidence of PW-5 Gul Hussain is that he knows complainant, deceased, 

victim Sahidul Islam and accused persons. He deposed at the time of incident he 

was working in the brick factory owned by deceased Sanowar Ali. After completion 

of accounts work of brick factory his uncle Sanowar Ali went to his home by his 

motor cycle and he remained in the brick field. After some time they heard 

shouting of one person. Hearing the shouting of person they rushed towards the 

place from where they heard the shouting and on arrival found motor cycle of his 

uncle lying on the road and his uncle Sanowar lying on the other side of the road. 

He deposed they saw some cut injuries on the body of Sanowar and they 

immediately took the Sanowar to Chapar Hospital but Sanowar died at the hospital 

as a result of said injuries and the matter was reported to the police and police 

took the dead body. Defence declined to cross examine the PW-5.   

17. Evidence of PW-6 Sahidul Ali is that incident was took place in the night at 

about 10.00 to 10.30 pm and at that time he was at his home.  He heard hue and 

cry shouting of “dhor, dhor” i.e “catch catch”.  Hearing the same he come out from 

his house and saw that accused persons Surat Ali and Bahar Ali were assaulting 

Sanowar Ali. He deposed when he restrained accused persons then they assaulted 

on his left hand by a dao and injured him and when he asked why they attacked 

they came near to him attacked him again. Thereafter Zakir took him to his house 

and he was taken to the hospital and he had first taken treatment at Chapar, then 

Bongaigaon Hospital and thereafter at Guwahati. After treatment when he came 
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back to home police recorded his statement and subsequently he came to know 

that Sanowar died. He further deposed police produced him before Bilasipara court 

to record her statement. In cross he stated house of Zakir is present near the 

place of occurrence  and one road passes near his house and at the time of incident 

except Zakir no other persons were present  and hearing hue and cry he came to 

road from the back side of his house and he given statement before the police 3 

times. He denied that he made statement before the police that hearing hue and 

cry he went outside with the lathi and met unknown persons and when he tried to 

raise the lathi, the unknown persons gave a blow on his left hand and runaway. 

He denied that he made statement before the police that he did not identify 

accused, accused persons came covering their face with black piece of cloth, did 

not know who had attacked Sanowar, and only seen one person but could not 

identify the said person.   

18. PW-7 Akkel Ali deposed on the day of incident he was working on brick 

field of Sanowar Ali was also with them. After finishing of work all came out and 

go towards their house and Sanowar Ali by his motor cycle were going towards 

his home and after sometime they heard a sound. Immediately they went towards 

that place and found Sanowar and his motor cycle lying on the road. He deposed 

many people gathered there and thereafter he along with 3/4 persons taken 

Sanowar to the Hospital. He deposed police seized said motorcycle and Ext 2(1) is 

his signature on the Ext 2 seizure list. In cross he stated incident was took place 

at about 10.00- 11.00 pm at night and motor cycle was fell on the down side of 

the road. He stated he knows PW-6 Sahidul but he did not see the Sahidul at the 

place of occurrence. He stated he went to the house of Sahidul and met one Zakir 

and Sahidul told them that accused persons injured him and their face covered 

with black piece of clothes. He stated at the time of incident there was dark. He 

further stated nothing was written in the Ext 2 seizure list when his signature was 

taken and he did not see seized article and there was quarrel took place in between 

deceased Sanowar with two person from BTAD area.   

19. PW-8 Monowar Ali deposed on the day of incident he was at brick factory 

and at about 09.00 to 09.30 pm he and deceased Sanowar was doing account 

works at brick factory. Thereafter deceased Sanowar went to home on bike and 

he also came out from brick factory. After some time, he heard hue and cry. 

Hearing the same he rushed to the place of occurrence and found Sanowar was 

lying on the down side of the road along with his motor cycle and Sanowar was in 

injured condition. Thereafter they took Sanowar to the hospital and later Sanowar 

died in the hospital. He deposed police seized the bike and Ext 3(1) is his signature 
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on Ext 3 seizure list. In cross he stated he does not know how incident was 

occurred. He stated he does not know what is written in Ext 3 seizure list and 

police took signature on the seizure list on the next day. He stated Sanowar was 

lying on the down side of the road.  

20. PW-9 Rausud Hoque deposed incident was took place at about 4/5 years 

back and at the time of incident he was at his home. On that day at about 09.30 

pm he heard hue and cry and proceeded towards the place of occurrence. On 

arrival he saw one person lying dead. Defence declined to cross examine PW-9.   

21. PW-10 Moster Ali deposed deceased was his brother. Hearing hue and cry 

he went to the place of occurrence and he taken his deceased brother to the 

hospital. He deposed he did not see who had killed and he does not know anything 

about the incident. Defence declined to cross examine PW-10. 

22. Evidence of PW-11 Dr. Tapas Mazumdar is that on 07-02-12 he conducted 

post mortem of one Sanowar Ali and found an average built male dead body, rigor 

mortis present, lacerated injury over the temporal region extending from left side 

to his right temporal region size 25  cm X 2 cm X full depth of the skull, blood clots 

are present; lacerated injury over the occipital region extending from the left 

occipital region to his right side of the occipital bone size 25 cm X 2 cm X full depth 

to the skull, blood clots present; lacerated injury over his left side in front of the 

chest at the level of the 2nd and 3rd rib placed horizontally size 15cm X 2 cm X 8 

cm cutting soft tissues and left lung 2 big vessels blood clots are present; lacerated 

injury over his right forearm forever and caused complete fracture of his joint both 

bones and soft tissues, blood clots present; blood clots present at scalp and skull; 

there is loss of membrane below his fractured skull bones, loss of anatomical 

configuration blood clots present; blood clots present in pleurae, left lung; the 

injuries sustained by the deceased is anti-mortem in nature and according to his 

opinion deceased died due to shock and hemorrhage as a result of head injury 

sustained by the deceased. Defence declined to cross examine PW-11.  

23. Evidence of PW-12 Dr. Amarendra Goswami is that on 06-02-12 he 

examined one Sahidul Ali and on examination found cut injuries in muscles in 

humorous bone of left hand; cut injury size (2 X 1X ½) in below & posturing of 

left hand. In cross he stated he examined the patient on police requisition. He 

stated he have not stated that what type of weapons used to cause injury on victim 

and these type of injuries may be cause to  a person by falling.   

24. PW-13 Alimuddin deposed he knows deceased Sanowar but does not know 

complainant and Sahidul Islam. He deposed on the day of incident he was working 

in the factory. Hearing hue and cry he went to the place of occurrence and saw 
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deceased lying on the ground. He deposed he does not know how the incident 

took place. In cross he stated at the time of incident he along with other labour 

of the factory was working.  

25. PW-14 Sri Ajay Kr. Deka deposed on 04-03-12 while he was working as 

MVI at Dhubri he had inspected one motorcycle bearing registration number AS 

17 8741 on getting instruction from Chapar PS vide Chapar PS case no. 33/12 u/s 

341/326/302/34 IPC and during examination found left hand side rear view mirror 

broken; faring LHS broken. He deposed no other scratch mark found on the 

vehicle. In cross he stated inspected the motor cycle in the premises of Salkocha 

out post and during inspection he found only two defect which he had mentioned 

in his MVI report. He stated in all cases where vehicle involved in an accident are 

examined/inspected by MVI.     

26. PW-15 Inspector Govinda Deka is the IO of the case. His evidence is that 

on 06-02-12  while he was posted at Salkocha out post as i/c he got information 

over phone about brutally causing severe injury on Sanowar Ali owner of BTC brick 

field. Accordingly he proceeded to the place of occurrence with staff,  made search 

to apprehend the miscreant. He deposed on next day written ejahar was lodged 

by Anjuma Bibi and he came to know that injured Sanowar succumbed to his 

injuries and one Sahidul Islam sustained injury when he went to apprehend the 

miscreant. He deposed during investigation he conducted the inquest of dead body 

of deceased Sanowar, send dead body to Dhubri Civil Hospital for post mortem, 

inspected the place of occurrence, drawn sketch map of the place of occurrence , 

recorded statement of the witnesses, seized cover of weapon used in commission 

of the offence (20 cm length), one plastic Hawai Chappal black colour near the 

place of occurrence,  seized one full strived jacket about 20 mtrs distance from 

the place of occurrence,  seized motor cycle of the victim and one Nokia mobile 

handset with sim no.  9954382329 in the name of Sanowar Ali. He deposed during 

investigation he produced Zakir Hussain, Sahidul Ali to record their statement by 

the Magistrate u/s 164 Cr.P.C and witness Zakir Hussain gave his statement three 

times before me. He deposed he have arrested accused Bahar Ali and Surat Ali 

and after interrogation produced them before the Magistrate. Thereafter after 

collecting PM report, finding sufficient material against the accused persons and 

on completion of the investigation submitted charge sheet against the accused 

persons u/s 341/326/307/302/34 I.P.C vide Ext-10. He deposed witness Zakir 

Hussain stated before him that he saw entire occurrence of killing of deceased 

Sanowar by both the accused persons. He saw both the accused persons namely 

Surat Ali and Bahar Ali who were hitting Sanowar Ali by a dagger and he have 
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identified both the accused persons. In cross he stated he had recorded statement 

of Zakir on three occasions and witness Zakir has not disclosed name of the 

accused when his statement was recorded on 07-02-12 and 15-02-12 and on third 

time i.e on 22-02-12 he stated name of accused.  He stated he did not mention in 

his CD that Zakir Hussain is required to be questioned again. He stated he did not 

made Nur Salam as witness and the name of the accused persons not mentioned 

in the ejahar and informant also did not disclose the name of accused persons 

before him. He stated night of incident was junak rati, he reached place of 

occurrence at about 11.15 pm and before his reaching to the place of occurrence, 

injured and deceased was taken to the Hospital. He denied the fact that he had 

taken the statement of Zakir Hussain on third time and force him to spell out the 

name of the accused persons only to get promotion for him. He stated witness 

Sahidul Ali not stated before him the names of the culprit who assaulted him and 

Sanowar.   

       

DISCUSSION, DECISION & REASON THERE OF:- 

 

27. In Ext-1 ejahar, PW-2 informant stated on 06-02-12 at about 01.30 pm 

when,  Sanowar Ali, husband of informant at the time of returning home from his 

BTC brick field on his own motorcycle bearing registration number AS 17 8741 

unknown miscreant, gheraoing him near his house attacked him with deadly 

weapon and killed him on spot. At the time of incident hearing hue and cry nearby 

person Sahidul came forward to restrain the miscreant but miscreant attacked him 

on his left hand and injured Sahidul and Sahidul is undergoing treatment at 

Bongaigaon Civil Hospital. Ejahar was lodged on 07-02-12.  

28. Prosecution relied the evidence of PW-2 and PW-6 and Ld. Addl. P.P. 

submits, evidence of PW-1 and PW-6 together with the statement of other PWs 

including evidence of PW-3 Zakir, prosecution charge against the accused persons 

established. He submits it is the evidence on record that two persons attacked 

deceased Sanowar when he was on his way to home from his brick factory at 

10/10.30 night riding on his motorcycle and it is PW-6 who is the eye witness  and 

injured of the case identified the miscreants and they are accused persons. It is 

the prosecution contention that PW-6 identified the accused before court as 

assailants and seized jacket further proved the prosecution case against the 

accused person.  Now, let me scrutinized the evidence of PW-2 and PW-6 together 

with the evidence of other witnesses to arrive at just decision of the case. 
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29. PW-1 only stated that she knows the complainant, accused persons and 

injured Saidul Islam and deceased of the case. Her evidence does not point any 

material how death caused to Sanowar and her evidence shows total ignorance 

about any injury sustained by the injured Saidul Islam. Pw-1 evidence does not 

supported and corroborated the statement of either PW-2 or PW-6. Her evidence 

only pointed that she knows complainant, deceased and accused persons. Except 

this piece of evidence she even did not whisper about sustaining injury of Sahidul. 

Therefore, her evidence is not bring any clue of the prosecution charge against 

the accused persons. 

30. PW-4, PW-5, PW-7 and PW-8 deposed they know complainant, deceased 

Sanowar and accused persons of the case.  According to these witness incident 

occurred at night. According to evidence of PW-4 incident was occurred at about 

09.30 pm. PW-7 did not specifically stated time of the incident but to him incident 

was took place at night. According to evidence of PW-8 time of incident is about 

09.00 to 09.30 pm but all these witnesses stated incident was occurred at night. 

According to these four witnesses on the day of occurrence deceased Sanowar  

after finishing the account works at his brick factory returned to his home riding 

on his own motorcycle  and incident was took place when Sanowar was on the 

way to his home from his BTC brick field factory.  

31. According to PW-4 and PW-5 they heard shouting of the persons. PW-7 

stated he heard big sound of motor cycle. PW-8 heard hue and cry. Hearing hue 

and cry PW-4, PW-5, PW-7, PW-8 rushed to the place of occurrence and all of 

them found motor cycle of Sanowar lying on the road and they also noticed 

Sanowar was lying on the down   side of the road. PW-4 stated Sanowar was lying 

on the other side of the road. PW-5 found Sanowar was lying beside the road. PW-

7 noticed Sanowar lying along with motor cycle. PW-8 seen Sanowar was lying in 

injured condition in near rode side drain. But the fact remain is that all of them 

when reached place of occurrence found deceased lying on the down side of the 

road in injured condition.  According to these PWs they taken Sanowar to Chapar 

hospital but Sanowar succumbed to his injury and police was informed.   

32. PW-4 noticed cut injuries, PW-5 noticed heavy injury on his body and deep 

cut injuries on the head of the deceased. Their evidence does not point presence 

of other persons at the place of occurrence at the time when they rushed to the 

place of occurrence where Sanowar was lying in injured condition and his 

motorcycle was also lying on road. According to the IO distance between the 

motorcycle and injured is about 3 metre. PW-4 and PW-5 were not cross examined 

by the defence. Evidence of PW-4 and PW-5 did not give any hint who were the 
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culprit and under what manner and circumstances injuries on the person of 

Sanowar caused. PW-7 stated that motorcycle was above the body of Sanowar 

but other PWs did not stated that motor cycle was above the body of Sanowar. 

None of these witnesses stated about noticing and presence of miscreants, 

accused person or injured Sahidul and Zakir at the place of occurrence when they 

reached place of occurrence. All of them reached place of occurrence immediately 

running. 

33. In cross PW-7 further stated that he went to the house of Sahidul where 

he meet Zakir and on inquiry to Sahidul, Sahidul told him that he sustained injury 

from accused persons and accused persons covered their face with black piece of 

clothes. In cross PW-7 did not stated that Sahidul disclose him that present 

accused persons assaulted Sanowar and his evidence is that he did not find and 

see Sahidul at place of occurrence. In cross PW-8 stated he has no knowledge 

about the content of Ext-3 seizure list. He only put his signature on the seizure list 

on the next day as asked by the police and nearby people did not disclose any 

incident to him. PW-9 and PW-10 stated hearing hue and cry they came to the 

place of occurrence, PW-9 stated after reaching place of occurrence he came to 

know that one person lying death at the place of occurrence. PW-10 stated after 

reaching place of occurrence he taken his deceased brother to the hospital. None 

of these PWs enlighten prosecution case how it was took place and who were the 

persons behind the occurrence who caused injuries to Sanowar. Pw-4, PW-5, PW-

7 to PW-10 did not stated in their evidence that they found accused person or 

their belonging at place of occurrence. These PWs even not stated that they saw 

any cover of weapon at place of occurrence though all the PWs reached place of 

occurrence immediately hearing the hue and cry and found only injured and none 

else. Their evidence does not pointed presence of PW-3 Zakir and PW-6 Sahidul 

at place of occurrence and does not link the prosecution case with accused 

persons. All these witnesses did not whisper that deceased Sanowar had any 

dispute or quarrel with accused person either on the day of incident or prior to the 

day of incident and deceased was proceeding to his house from his brick field after 

finishing account works of the brick field with PW-4, PW-5, PW7 and PW-8.  

34. Prosecution mainly relied the evidence of PW-6 and defence contention is 

that evidence of PW-6 is not consistent with his earlier statement and therefore 

his piece of evidence is not at all believable. Now let me analyze evidence of PW-

6 along with evidence of PW-2 and PW-3 to find out whether their evidence bring 

home prosecution charge against the accused persons. PW-2 is the informant of 

the case and prosecution contention is that PW-3 noticed accused at place of  
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occurrence and he disclosed the same before the police. Pw-6 is the injured of the 

case. PW-2 is the informant of the case. PW-2 in her evidence-in-chief, she stated 

that deceased was her husband. She knows accused persons and on the day of 

incident her husband was returning home from his brick factory on his motorcycle 

and both the accused persons restrained him and assaulted her husband by deadly 

weapon and her husband sustained deep cut injuries and on the same incident 

one Sahidul Islam i.e PW-6 also sustained injury when he came to the place of 

occurrence  hearing hue and cry accused persons assaulted him and after causing 

the incident all the accused persons run away from the place of occurrence  and 

gathered neighboring people taken her husband to Dhubri hospital and she lodged 

ejahar vide Ext-1. Her cross pointed she was not present at the place of occurrence 

when incident was took place and did not witness the incident. She met Zakir and 

Sahidul later on and after 10 days police recorded her statement. In cross she 

stated that before police she stated some un-identified miscreants restrained her 

husband, attacked her husband with sharp weapon and Sahidul was also assaulted 

by some unknown miscreants.  

35. Her further evidence is she did not go to the place of occurrence and met 

labour just after the incident and at the time of incident she was staying at her 

house along with mother in law and brother in law. She denied defence suggestion 

that accused did not threatened her husband before the occurrence and she 

implicated accused persons falsely. From her evidence it is clear that she was not 

present at the place of occurrence and she is not an eye witness of the case and 

she did not visit the place of occurrence after the incident, meet labour of the brick 

field and PW-3 Zakir and PW-6 Sahidul after the incident. When she did not present 

at the place of occurrence  she is to disclose the fact from whose mouth she have 

heard about the incident and who have disclosed before her the name of accused 

persons. All this vital facts are missing in the statement of PW-2 the informant of 

this case. Her evidence pointed IO of the case recorded her statement u/s 161 

Cr.P.C after 10 days of lodging ejahar, and at that time before IO she did not 

stated names of the assailants of her husband and she did not stated before police 

that accused Surat and Bahar killed her husband. Thus, when she came to know 

about the name of the accused persons is to be disclosed but same is missing from 

her evidence. PW-2 even not disclosed when they she came to know about the 

name of accused persons when she did not disclosed the same before IO when IO 

recorded her statement after 10 days of lodging ejahar. Pw-2 did not stated that 

she heard names of accused person either from PW-6 or from PW-3 Her evidence  
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even does not point she heard the name of the accused persons from the labours 

or from the witnesses who were reached place of occurrence immediately after 

the incident. PW-2 even not disclosed that PW-6 Sahidul told her that accused 

caused injury on Sahidul and PW-6 also not stated that he told PW-2 that accused 

person caused injury on him and he saw and identified the accused person to be 

culprit of Sanowar’s murder. That being so her evidence is not acceptable beyond 

all reasonable doubt and I find that her piece of evidence does not connect direct 

link of the accused with commission of the murder of Sanowar.  

36. According to IO he has recorded statement of PW-3 three times and it is 

on the last time PW-3 stated the name of accused persons before the police. This 

witness is declared hostile by prosecution. PW-3 before the court on oath stated 

that incident was took place at about 10.00 to 10.30 pm. And he heard big sound 

near his house. Hearing the sound he came towards the main road from his house 

and saw one motor cycle lying on the road and two persons were running and he 

also noticed some labours of the brick factory and they were running behind those 

two persons and labours were trying to catch those two persons. Thereafter one 

Sahidul Islam appeared running with the labours and he asked Sahidul Islam to 

stop to know about the incident, Sahidul told him that he was assaulted on his 

hand by some persons and he took Sahidul to his house and again come back to 

the place of occurrence  and seen labours of brick factory surrounding Sanowar 

Ali and he found Sanowar Ali at serous injured condition and Sanowar was taken 

to the Chapar Hospital where doctor declared him death and he saw deep cut 

injury on the shoulder of Sanowar. Before declaration him as hostile this witness 

did not stated that he identify those two persons are accused Surat and Bahar. 

According to PW-3 before him brick factory labour and Sahidul arrived at the place 

of occurrence not he as stated by PW-6. Reading of the evidence of PW-15, the 

IO of the case, it is seen that this witness frequently changes his evidence while 

making before the police and before court on oath. Under such circumstances the 

evidence of PW-3 who is appear to be most cunning witness of this case is not at 

all reliable. More so, PW-3 did not stated any incriminating material against the 

accused persons and in favour of the prosecution and this witness PW-3 is not at 

all trusted witness. 

37. Now let me analyze evidence of PW-6. According to PW-6 who is injured 

of this case at the time of incident he was present at his house and he heard some 

sound of “catch ,catch” (dhar dhar) and coming out from his house he saw accused 

Bahar and Surat attacking Sanowar with dao and when he restrained accused,  
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accused gave dao blow on his left hand and when he asked why they attacked 

they came near to him and Zakir took him to his house and thereafter he was 

taken to the hospital and he had first taken treatment at Chapar, then Bongaigaon 

Hospital and thereafter at Guwahati. After treatment when he came back to home 

police recorded his statement and subsequently he came to know that Sanowar 

died. His cross pointed that house of Zakir is present near the place of occurrence  

and one rod passes near his house and at the time of incident except Zakir no 

other persons were present  and hearing hue and cry he came to road from the 

back side of his house and he given statement before the police 3 times. He denied 

that he made statement before the police that hearing hue and cry he went outside 

with the lathi and met unknown persons and when he tried to raise the lathi, the 

unknown persons gave a blow on his left hand. He denied that he made statement 

before the police that he did not identify accused, accused persons came covering 

their face with black piece of cloth, did not know who had attacked Sanowar, and 

only seen one person but could not identify the said person.  

38. PW-15 the IO of the case confirmed the contradiction that witness Sahidul 

Islam did not stated before him the name of the culprit who had assaulted him 

and Sanowar. PW-6 did not stated before court that he disclosed name of the 

culprit who had attacked him and Sanowar before PW-7. Thus, statement of PW-

7 that he heard from Sahidul that Sahidul was attacked by the accused persons is 

not primary evidence but hearsay evidence and same is not corroborated by PW-

6 Sahidul. On scrutiny of statement of PW-6 recorded by the IO PW-15 it is seen 

that at the first instance he did not disclose the name of the accused before the 

police that he noticed accused Surat and Bahar assaulting Sanowar and Surat and 

Bahar assaulted him.  The 164 Cr.P.C statement of PW-6 is not exhibited by the 

prosecution. However PW-6 stated that he made statement before the magistrate 

at Bilasipara. Statement of the PW-6 recorded u/s 164 Cr.P.C is recorded by 

magistrate on the prayer of the IO and this is a part of judicial record and therefore 

I have taken judicial notice of it. In the 164 Cr.P.C statement Pw-6 did not stated 

he noticed and saw the incident of assaulting on Sanowar by the accused persons. 

He simply stated hearing hue and cry of Zakir he came out and at that time he 

face one person wearing black jacket and he shouted who is that person and called 

the same and said person gave blow on his right hand and same was Surat. But 

before the magistrate and police he did not stated the name of other accused 

Bahar Ali. PW-3 Zakir contradict the statement of PW-6 on material point on the 

identification of the accused persons at the place of occurrence and attacking of  
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Sanowar by the accused persons. PW-6 in his earlier statement recorded u/s 161 

and 164 Cr.P.C did not stated that he had notice accused persons Surat and Bahar 

assaulting Sanowar and identified them. He did not stated in his earlier statement 

that he at place of occurrence he saw accused person attacking Sanowar. Thus, 

shown that PW-6 for the first time before the court stated that accused Surat and 

Bahar attack Sanowar and therefore, his evidence is not consistent with his earlier 

statement and same is not cogent and convincing.  

39. The cumulative reading of the statement of PW-6 made before the IO 

which was his first statement, statement of PW-6 made before the magistrate 

which was his second statement and his final statement made before the court is 

not consistent with each other and upon such in-consistent statement in absence 

of corroboration it is not judicious to accept the evidence of PW-6 beyond all 

reasonable doubt.  

40. All the witnesses stated that deceased sustained severe cut injury but 

evidence of  PW-11 MO of the case shows during examination he found lacerated 

injury over the temporal region extending from left side to his right temporal region 

Size 25 cm X 2 cm X full depth of the skull, blood clots are present; Lacerated 

injury over the occipital region extending from the left occipital region to his right 

side of the occipital bone size 25 cm X 2 cm X full depth of the skull, blood clots 

are present ; Lacerated injury over his left side in front of the chest at the level of 

the 2nd and 3rd rib. Placed horizontally, size 15 cm X 2 cm X 8 cm. Cutting soft 

tissues and left lung 2 big vessels, blood clots are present; Lacerated injury over 

his right forearm forever and caused complete fracture of his joint both bones and 

soft tissues. Blood clots are present.  According to the doctor death caused to 

deceased Sanowar is due to shock and hemorrhage as a result of head injury. 

There is no cut injury found during the post mortem examination. Post mortem 

Doctor not found any cut injury on the body of deceased Sanowar.  

41. PW-14 MVI stated he inspected the vehicle bearing registration number 

AS17 8741 at Salkocha out post  and found  left hand side rear view mirror broken, 

faring LHS broken. His cross is that inspected the motor cycle at the premises of 

Salkocha out post on 03-04-12 and they (MVI) examined inspected all the vehicles 

that were involved in the accident. 

42. PW-6 Sahidul did not stated that accused Surat leave his jacket therefore 

identification of seized jacket that it belongs to accused persons either Surat or 

Bahar is not established beyond all reasonable doubt against the accused.  PW-6 

in his earlier statement recorded u/s 164 Cr.P.C did not taken name of accused  
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Bahar and before police he did even did not stated that name of any of the accused 

person. Therefore, there is every possibility that he made improvement in his 

statement. The evidence of Sahidul revealed that incident night was dark at the 

time of incident. He stated miscreants run away taking chance of darkness. So 

under darkness how he identified the accused persons is not disclosed, therefore, 

he identified the accused clearly is not believable beyond all reasonable doubt.           

43.  Seized material were not recovered from the possession of the accused 

person. Seized material not recovered as led and shown by the accused person. 

There is no last seen theory appeared from the evidence on record that could go 

against the accused person. Past dispute and quarrel in between accused and 

deceased stated by other witnesses. PW-8 stated taking of altercation between 

deceased and two person from BTAD area prior to the incident and not with the 

accused persons. Evidence of PW-6 is not consistent with his earlier statement and 

same found to be contradictory and therefore his evidence before court is not 

believable beyond all reasonable doubt and therefore same is not acted upon. 

44. In view of the aforesaid discussion and after evaluation of evidence on 

record, I have come to my judicious finding that prosecution failed to bring home 

charge u/s 341/326/307/302/34 I.P.C against the accused persons Surat Ali and 

Bahar Ali beyond all reasonable doubt and they are entitled benefit of doubt. 

Accordingly they are acquitted from the charge of section 341/326/307/302/34 of 

I.P.C and set at liberty. 

45. Bail bond of accused persons will remain stands for next six (6) months u/s 

437(A) Cr.P.C. 

46. Seized articles vide MR no. 23/12, 22/12 be destroyed in due course of 

time in accordance with law. Seized articles vide MR no. 24/12 be returned to the 

family members of the deceased. 

47. In this case the death of Sanowar Ali is not the natural death. Though 

prosecution failed to bring home the charge against the accused persons beyond 

all reasonable doubt but State has failed to protect his life. As such his next kin 

family members who has suffered loss due to the death of Sanowar Ali is entitle 

compensation under victim compensation scheme u/s 357 A Cr.P.C. Learned 

Secretary DLSA, Dhubri will determine the quantum of the compensation payable 

to next kin family members of deceased Sanowar Ali. 
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48. Send copy of judgment and order along with copy of, FIR and charge sheet 

to the Ld. DLSA Dhubri for doing needful.  

49. Send back the GR case record to the learned committal Court with a copy 

of the judgment.  

50. Given under hand and seal of this Court on this 23th day of May, 2018 at 

Bilasipara.  

 

 

          (Smti S. Bhuyan) 

                       Addl. Session Judge, Bilasipara 

 

  Dictated and Corrected by me, 

 

          (Smti S. Bhuyan) 

 Addl. Session Judge, Bilasipara 

Typed by, 

Swmkhwr Brahma, Stenographer Gr. III.  
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APPENDIX 

  

PROSECUTION WITNESS:- 

PW-1 Rasna Bibi,  

PW-2 Anjuma Bibi,  

PW-3 Zakir Hussain,  

PW-4 Lutfar Rahman,  

PW-5 Gul Hussain,  

PW-6 Sahidul Ali,  

PW-7 Akkel Ali,  

PW-8 Monowar Ali,  

PW-9 Rousud Hoque,  

PW-10 Master Ali,  

PW-11 Dr. Tapas Mazumdar,  

PW-12 Dr. Amarendra Goswami,  

PW-13 Alimuddin Sk,  

PW-14 Ajay Kumar Deka and 

PW-15 Inspector Govinda Deka.  

 

PROSECUTION EXHIBIT:- 

Ext-1 ejahar,  

Ext-2 Seizure list,  

Ext-3 Seizure list,  

Ext-4  Post Mortem report,  

Ext-5 Seizure list,  

Ext-6 MVI report,  

Ext-7  Seizure list,  

Ext-8 inquest report,  

Ext-9 Sketch Map,  

Ext-10 Charge sheet. 

M. Ext-1 outer cover of krish and  

M. Ext-2 Jacket 
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DEFENCE WITNESS :- NIL 

DEFENCE EXHIBITS :- NIL 

COURT WITNESS :- NIL 

COURT EXHIBITS :- NIL 

 

 

 

 

 

 

 

(Smti S. Bhuyan) 

Addl. Session Judge, Bilasipara 


